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In the Court of Appeals of the District of Columbia. 


No. 2621. 

Moses Stern, Appellant, 
vs. 

Moneyweight Scale Co., a Corporation. 


Supreme Court of the District of Columbia. 

At Law. No. 56110. 

Moneyweight Scale Company, a Corporation, Plaintiff, 

vs. 

Moses Stern, Defendant. 


United States of America, 

District of Columbia, ss: . . 

Be it remembered, that in the Supreme Court of the District of Co- 

lumbia, at the City of Washington, in said District, at the times here¬ 
inafter mentioned, the following papers were filed and proceedings 
had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed August 29, 1913. 

In the Supreme Court of the District of Columbia. 

At Law. No. 56110. 


Moneyweight Scale Company, a Corporation, Plaintiff, 

vs. 

Moses Stern, Defendant. 

The plaintiff, Moneyweight Scale Company, a Corporation duly 
organized and existing and having its principal place of busings in 
the City of Chicago, State of llliimis sues the defetidant Mojes Stern 
for that heretofore to wit: On May 26, 1913 at Kenilworth, D. C. the 
defendant Moses Stern by his written order requested the plaintiff to 
send to him at Kenilworth, D. C. one Cfnnputing&'aleforwhichde- 
fendant agreed to pay defendant the sum of $120.00 of which $7.50 
wastotepaTdcashwitb the order_and die balance $112.50 was pay¬ 
able monthly in instalments of $7.50 each on the 3rd day of each 
and every month from August 1913 to October 1914, both dates in¬ 
clusive which provision as to instalment payments was contained in 
a certain note signed by said Moses Stern attached to said written 
order signed by said defendant; and in said written order the de¬ 
fendant promised that should there be any failure to promptly pay 
Lid note for deferred payments, or any default in any payment 
then the whole unpaid balance of the said purchase price should at the 
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2 MOSES STERN VS. 

2 but defendant refused and has ever since refused toreeeive 

r it ~ “ aasw r 

August 3rd, 191 whereby and by the terms and provis- 

J3 S, «di and note the entire tal.no. .IH«1 h„ 
tacome due and p.^teb, the defendant «• the pl™»« 0 , 

B ssta i« «■>» ™“ 

duly organized and ex^bng < £ . 1 the defendant, Moses 

in the City of Chicago, enfant to the plaintiff; for 

Stern f0 " 0 ^ v e ^°pTaintiff ‘to the defendant; and for work done and 
goods sold by we plaint ff ^ the defendant at his request; 

materials P rovl< ^ b A, the plaintiff to the defendant; and for money 
and for money h-i , , f P endant at his request ; and for money re¬ 
paid by plaintiff for the the plaintiff, and for money 

£d tete duetom the defendant to the plaintiff on account stated 

between them. . , jtt from t he 3rd day of 

A „ A $““ifr-S™ or Demand hereta an- 

nexed. E E COLLADAY, 

SOTERIOS NICHOLSON, 

Attorneys for Plaintiff. 


Particulars of Demand. 
Kenilworth P. 0. 


Not dated. 
N. R. E. G. 


Notice.—No scales placed in trial. 
Scale No.—. Shipped—. Date - 
Scale No. —. Delivered —. Date 
P. 0. Address, Kennilworth. 

1 Computing Scale. 

Style No. 170. 

Equipment, Glass. 

Graduation, 4 to 60. 

Capacity, 30 lbs. 


-, 191-. May 26,1913. 
-, 191-. County, D. C. 


„ (Open- , Ai . [ > 

Face \ [Closed-]* Electric | Volt8 j 

[* Word enclosed in brackets erased in copy.] 


( Current {J < 3 . 
I ( 1 1A 


110 . 

220 . 
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To the Moneyweight Scale Co., 165 N. State St., Chicago: 

Please send to me (or us), F. 0. B. Dayton, O., at the following ad¬ 
dress: Kennelworth, D. C. as soon as possible, — Computing Scale 
—, as described herewith, for which I agree to pay you the sum of 
$120.00 Dollars, as follows: Cash with order 7.50 Dollars, and a bal¬ 
ance of 112.50 Dollars, payable as evidenced by note hereunto at¬ 
tached. 

Should there be any failure to promptly pay such note for deferred 
payments, or any installments thereof, or if you should feel yourselves 
insecure, or if I (or we) should sell or assign, or attempt to sell or as¬ 
sign, the said scales, or if any suit should be commenced against 
me (or us), or if any writ or distress warrant should be issued against 
me (or us), or levied upon any of my (or our) property, or if I (or 
we) should fail or refuse to accept said scale or countermand or at¬ 
tempt to countermand this order without due cause, then the whole 
unpaid balance of the said purchase price shall, at your option and 
without notice to me (or us), become due and payable, and, in case 
said property shall be in my (or our) possession at the time of my 
(or our) default in any or all of the particulars above mentioned, 
you may take possession of and remove it as and for your own, with 
or without legal process and without any previous demand upon me 
therefor; and all payments previously made by me (or us) may be 
retained by you as your liquidated damages, and I hereby waive all 
right given me by the statu-es of this state or otherwise, to de- 
4 mand or receive of you any portion of such price previously 
paid by me (or us), in case you do retake said scale on ac¬ 
count of my (or our) default in any or all of the above particulars, 
and to have said scale retained by you for its redemption by me, and 
to have said scale sold at public auction or otherwise. 

It is further agreed that the title to said scales shall not pass 
from the Moneyweight Scale Company until the same shall have 
been paid for in full, and that until such time the said scales shall 
remain the property of said Moneyweight Scale Company. It is also 
agreed that the bringing of any suit for the price of said scales shall 
not operate to vest the title thereto in me (or us), but said scales 
shall remain the property of said Moneyweight Scale Company until 
any judgment recovered for its price shall have been paid. In case 
of recovery by legal process, all court costs and attorney’s fees shall 
be paid by the purchaser whose name is hereunto attached. Said 
scales are to be held by me (or us) at my (or our) own risk pend¬ 
ing the tasting of title in me (or us), and no injury, loss or destruc¬ 
tion of said scales by any cause whatever, except your fault, shall re¬ 
lease me (or us) from the obligation to pay said purchase price. 

This contract to continue in full force and effect as to any other 
scale that may be sent in exchange for the one originally delivered. 

It is expressly agreed that this shall not be countermanded. 

This contract covers all agreements between the parties hereto. I 
(or we) have read and understand the above contract and hereby 

aCkn0W ;&f Pt ° f dUPliCat6 ' MOSES STERN. 

MORRIS KISSELEFF, Witness. 

Draw through—. • - — .4 
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MOSES STERN VS. 


The Salesman is not authorized to collect a sum to exceed that of 
the regular first cash payment, as shown by our printed price-list. 

$112.50. State, D. C. Town, Kennilworth. Date, May 26, 1913. 

For value received T (or We) promise to pay to the order of 
Moneyweight Scale Company, 165 N. State Street, Chicago, 
5 Illinois, One Hundred and twelve 50/100 Dollars payable as 
follows: 

Jan. 3rd, 1914. $7.50 July 3rd, 1914 

Feb. 3rd, 1914. $7.50 Aug. Aug. 3rd, 1913 

M’ch 3rd, 1914. $7.50 Sept. 3rd, 1913 

April 3rd, 1914. $7.50 Oct. 3rd, 1913 

Mav 3rd, 1914. $7.50 Nov. 3rd, 1913 

June 3rd, 1914. $7.50 Dec. 3rd, 1913 

With New York or Chicago Exchange. 

Aug.'3, 1914, $7.50 Sept. 3rd, 1914, $7.50 Oct. 3rd, 1914, $7.50 

(Sign here) MOSES STERN. 

Note. —The above note draws interest at 6% per annum from date 
of shipment; or delivery, if delivered bv salesman. If all install¬ 
ment payments are mailed to our office promptly on dates specined, 
interest will be waived, but unless each and every payment is made 
promptly, full interest will be charged on entire note. If account 
is paid in full in 30 days from date of shipment, 5% discount will 
be allowed as well as interest waived. 

(In Margin:) Folio 950, D. C. 

6 Affidavit. 


$7.50 
$7.50 
$7.50 
$7.50 
$7.50 
$7.50 


District of Columbia, To wit: 

William F. Bowen, being dulv sworn on oath says: That he is an 
agent in the employ of the plaintiff. Moneyweight Scale Company, 
which is a Corporation duly organized and existing; that affiant 
acting in behalf of said plaintiff, received from defendant, Moses 
Stem, certain written order made by the defendant Moses Sterii on 
Mav 26, 1913, a copv of which is hereto attached marked 1 ar- 
ticulars of Demand” hereby referred to and made part hereof, 
whereby the defendant ordered from plaintiff one scale as described 
in said order and promised to pay for the same as therein stated, the 
total sum of $120.00, $7.50 cash with the order and deferred pay¬ 
ments thereafter as stated in said order: that affiant as aid. agent 
waived the payment of the first intalment of $7.50 in cash with the 
order as provided in said order, and accepted in lieu thereof on -a 
Mav 26 1913, the defendant’s separate written promise to pay the 
sum of $7.50 on July 3rd 1913, which promise was payable to affiant, 
who accepted the same as cash as commission for selling said sea e, 
and thereafter the plaintiff tendered delivery of said scale to defendant 
















MONEYWEIGHT SCALE CO., A CORPORATION. 

in accordance with said written order for the purchase thereof but 
defendant refused to receive the same and has ever since re used^ 
receive the same although frequently requested so to do by plamtitt ^ 
agents and defendant has failed to pay the instalment of $7mdue 

7 due and payable to plaintiff in the sum of $112.50, exclusive 
of all set-offs and just grounds p BOWEN. 

Subscribed and sworn to before me this 29th day of August, A. D. 

1913 y -l SOTERIOS NICHOLSON, 

[seal.] Notary Public, D. C. 

Plea . 

Filed September 11, 1913. 

the manner and form therein alle S ec y Ep p ER & QUSACK, 

Attorneys for Defendant. 

Affidavit of Defense. 

District of Columbia, To wit . 

that hels^Sh^defe^antln 

Kenilworth and stated that didn’t care to buv a scale 

him to buy a scale. Affiant stated that he didnt f xhere . 

in view that he contemplated . - pcrm ; t him to send him a 

upon said Kisseleff requeste > < ' c haneed his mind and did 

scale on approval, that is to f'ay. h that jf he sold the store 

decide to keep the scale he could do^sobut that ^ ^ to keep 

or for any other rea. on de Tfi^eleff was verv urgent 

8 the scale, he could retu™ it ^’dKis.deft va ^ ^ # 

and importuned the affiant T* . affiant consented, 
scale on approval and ^eine no rtlv printed and partly 

Thereupon said Kisseleff shoved i T> V _ _ English, say- 

™TaUh^^^^ 

* to be what said Kisseleff 
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MOSES STERN VS. 


The Salesman is not authorized to collect a sum to exceed that of 
the regular first cash payment, as shown by our printed price-list. 

$112.50. State, D. C. Town, Kennilworth. Date, May 26, 1913. 

For value received T (or We) promise to pay to the order of 
Monevweight Scale Company, 165 N. State Street, Chicago, 
5 Illinois, One Hundred and twelve 50/100 Dollars payable as 
follows: 

Jan. 3rd, 1914. $7.50 July 3rd, 1914 

Feb. 3rd, 1914. $7.50 Aug. Aug. 3rd, 1913 

M’ch 3rd, 1914. $7.50 Sept. 3rd, 1913 

April 3rd, 1914. $7.50 Oct. 3rd, 1913 

Mav 3rd, 1914. $7.50 Nov. 3rd, 1913 

June 3rd, 1914. $7.50 Dec. 3rd, 1913 

With New York or Chicago Exchange. 

Aug. 3, 1914, $7.50 Sept. 3rd, 1914, $7.50 Oct. 3rd, 1914, $7.50 

(Sign here) MOSES STERN. 


$7.50 
$7.50 
$7.50 
$7.50 
$7.50 
$7.50 


Note.—T he above note draws interest at 6% per annum from date 
of shipment; or delivery, if delivered by salesman. If all 
ment payments are mailed to our office promptly on dates specified, 
interest will be waived, but unless each and every payment is made 
promptly, full interest will be charged on entire note. If account 
is paid in full in 30 days from date of shipment, 5% discount will 
be allowed as well as interest waived. 

(In Margin:) Folio 950, D. C. 
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Affidavit. 


District of Columbia, To wit: 

William F. Bowen, being dulv sworn on oath says: That he is an 
agent in the employ of the plaintiff. Monevweight Scale Company, 
which is a Corporation duly organized and existing; that affiant 
acting in behalf of said plaintiff, received from defendant, Moses 
Stern, certain written order made hv the defendant Moses Stern on 
Mav 26, 1913, a copy of which is hereto attached marked Par¬ 
ticulars of Demand”' hereby referred to and made part hereof, 
whereby the defendant ordered from plaintiff one scale as described 
in said order and promised to pay for the same as therein stated, the 
total sum of $120.00, $7.50 cadi with the order and deferred pay¬ 
ments thereafter as stated in said order; that affiant as Mid. agent 
waived the payment of the first intalment of $7.50 in cash with the 
order as provided in said order, and accepted in lieu thereof on said 
Mav 26 1913, the defendant’s separate written promise to pay the 
sum of $7.50 on July 3rd 1913, which promise was payable to affiant, 
who accepted the same as cash as commission for selling Mid sea e, 
and thereafter the plaintiff tendered deliver!'of said scale to defendant 
















MONEYWEIGHT SCALE CO., A CORPORATION. 

in accordance with said written order for the purchase thereof, but 
defendant refused to receive the same and has ever sincei re us^ 
receive the same although frequently requested so to do bj P'amUff 
agents and defendant has failed to pay the instalment of $7.50^due 

7 due and payable to plaintiff in the sum of $112.50, exclusive 
of all setroffs and just grounds ®f R BQWEN . 

Subscribed and sworn to before me this 29th day of August, A. D. 

1913 . SOTERIOS NICHOLSON, 

[seal.] Notary Public, D. C. 

Plea. 

Filed September 11 , 1913 . 

JZlhz ”d.Sn a .|"“ K "S&t 

the manner and form therein alle S ed TEppER & GUS ACK, 

Attorneys for Defendant. 

Affidavit of Defense. 

District of Columbia, To wit. 

Moses Stern, being first duly sworn upon oattp hasa 

that he is the defendant in the above entitled^useto^wn ^ ^ 

MS 

Kenilworth and stated that h j he djdn >, care to buy a scale 
him to buy a scale. Affiant _tat a , of business. There¬ 
in view that he contemplated *• ~ . m ; t him to send him a 

upon said Kisseleff requested that lS ee d his mind and did 

scale on approval, that is to sa ?- h< R t ttiat jf he sold the store 
decide to keep the scale he eould do so hut that ^ keep 

or for any other reason de TTftceleff was very urgent 

8 the scale, he could return it fta &.™ send h im a 

and importuned the affiant , _P in ft affiant consented. 

scale on approval paper partly printed and partly 

Thereupon said Kisseleff shoved a P P - ^rite Endish, say- 

£^“£3^ * to be what “ ff 


MOSES STERN VS. 


represented it was. Affiant emphatically denies that he ever know¬ 
ingly signed the contract and notes referred to in plaintiff’s declara¬ 
tion but that his signature thereto was procured by the misrepresen¬ 
tation and deceit of plaintiff’s agent. 

Affiant further says: that as soon as he ascertained the contents of 
said contract, about two or three days later, he had a letter written to 
plaintiff requesting them not to ship said scale but was informed by 
plaintiff that they will not cancel the order and that they will hold 
him to his agreement. As soon as the scale was delivered he de¬ 
clined to accept it and returned it to plaintiff who, according to his 
best information, is now holding said scale. 

Therefore affiant says: that he is not indebted unto the plaintiff 
in any amount whatsoever and prays that the case be dismissed with 

the costs incurred on his behalf in the premises. 

MOSES SIEKIN. 


Subscribed and sworn to before me this 9th day of September, 


1913. 


[seal.] 


JOSEPH R, FAGUE, 

Notary Public, D. G. 


Motion for Judgment. 
Filed September 25, 1913. 


Comes now the plaintiff, by his attorneys and moves the Court 
for a judgment herein, because the affidavit of defense filed by the 
defendant is insufficient. £ p C0LLADAY> 

SOTERIOS NICHOLSON, 

Attorneus for Plaintiff. 


Notite. 


Messrs. Tepper and Gusack, Attorneys for Defendant: 

Take notice that the foregoing motion will be for hearing on 
Friday, the 10th day of October, 1913, at ten o clock A. M., or as 
soon thereafter as counsel can be heard. 

E. F. COLLADAY, 

SOTERIOS NICHOLSON, 

Attorneys for Plaintiff. 

Service of copy of the foregoing motion and notice acknowledged 
on the 25th day of September, 1913. & 

Attorneys for Defendant . 


MONEYWEIGHT SCALE CO., A CORPORATION. 1 

Supreme Court of the District of Columbia, 

Friday, October 10th, 1913. 

Session resumed pursuant to adjournment, Hon. Thos. H. Ander¬ 
son, Justice presiding. 

******* 

Before Justice Wright. 

Unon consideration of plaintiff’s motion filed herein by its at¬ 
torney for judgment because the affidavit of defense filed by the de- 
torney ior j & . . or( j ere( j that said motion be and the 

'" d * nl „™?taS5V.nii"whLitw it i. > k * 

same is ^ 0 f t h e defendant, the sum of One 

10 Sdred and Tweh; and 50/100 Dollar ($112 50) with 
interest from the 3rd day of August, 1913 together with costs of 

“r^Sr^OT^open con, 

3 Defendant motion for leave to file substitute affidavit is denied, 
exception noted. 

M emorandaum. 

October 20, 1913.—Appeal bond approved and filed. 

Assignment of Errors. 

Filed October 27, 1913. 

******* 

i + TV»p Oourt erred in granting plaintiff’s motion for judgment. 
I* A Court^erred in holding defendant’s affidavit of defense 

insufficient under Rule 73 of the Rules of the Supreme Court of the 

^^ 3 rd" 1 The"Court erred in overruling defendant’s oral motion for 

leave to amend. TEPPER & GUSACK, 

Att’ys for Defendant ( Appellant ). 

Designation of Record. 

Filed October 31, 1913. 

* 

, The ?? 1? ’ASrf'j'wSo’fte dS SSScS 

11 bL““ P*P~ “S '" lll « “““ 
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1st. Plaintiff’s declaration, particulars of demand and affidavit. 
2nd. Plea and affidavit of defense. 

3rd. Motion for judgment and notice. 

4th. Order granting judgment. 

5th. Memorandum of oral motion for leave to amend affidavit of 
defense and Order overruling same. 

6th. Noting of appeal and fixing of cost bond. 

7th. Memorandum of approval and filing of appeal bond. 

8th. Assignment of errors. 

9th. This designation. 

Respectfully, TEPPER & GUSACK, 

Attorneys for Appellant. 


12 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
11, both inclusive, to be a true and correct transcript of the record, 
acmrding to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 56110 at Law, wherein 
Moneyweight Scale Company, a Corporation, is Plaintiff and Moses 
Stem is Defendant, as the same remains upon the files and of rec¬ 
ord in said Court. ... . 

In testimony whereof, I hereunto subscribe my name and attix 

the seal of said Court, at the City of Washington, in said District, 
this 12th day of November, 1913. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court, No. 
2621. Moses Stern, appellant, vs. Moneyweight Scale Co., a corpo¬ 
ration. Court of Appeals, District of Columbia. Filed Nov. 18, 
1913. Henry W. Hodges, clerk. 


















Soterios Xiciioi.sox, 

Attorneys for Appellee. 


J. D. MILAN* A SONS, "RlNTERS 707 ITH STREET, N. W., WASHINGTON, 0. C. 











In tlw Gonit of Aigeab of tbe District of Golmbla. 


January Term, 1914. 


No. 2621. 


MOSES STERN, APPELLANT, 

VS. 

MONEYWEIGHT SCALE COMPANY, A CORPO¬ 
RATION, APPELLEE. 


BRIEF OF THE APPELLEE. 

The statement of the case which comprises the first 
two pages of the brief on behalf of the appellant fails to 
set forth certain facts material to the case of the appel¬ 
lee. which are as follows: 

In the plaintiff’s affidavit of merit, after describing the 
order and note and referring to the copy thereof attached 
thereto, the affidavit proceeds as follows: 

“* * * that affiant as said agent waived 

the payment of the first instalment of $7.50 in 




cash with the order as provided in said order, and 
accepted in lieu thereof on said May 26th, 1913, 
the defendant’s separate written promise to pay 
the sum of $7.50 on July 3, 1913, which promise 
was payable to affiant, who accepted the same as 
cash as commission for selling said scale * * *• 

i 

There is no denial of this in the affidavit of defense, 
nor any statement of any misrepresentation inducing the 
appellant to sign the separate promise to pay $7.50 as the 
first installment on the purchase price of the scale, and 
it is therefore admitted. 

Also, while the appellant in his affidavit of defense 
states: “affiant emphatically denies that he ever know¬ 
ingly signed the contract and note referred to in plain¬ 
tiff's declaration * * there is no denial that the 

two signatures of “Moses Stern,” one to the order and 
the other to the note attached to and forming part of 
the order were written thereon by the appellant. 

It should be observed that in the note which was at¬ 
tached to the order, and a copy of which was attached to 
plaintiff's affidavit of merit, there was a table in plain 
Roman numerals, legible and understandable by any mer¬ 
chant of foreign birth doing business in the District of 
Columbia, showing the date and amount of each of fif¬ 
teen payments which any person subscribing to that note 
would bind himself to make. The appellant in his affi¬ 
davit did not deny that he saw this table or that he un¬ 
derstood it. 

There is no explanation in the affidavit of defense of 
why the appellant submitted to signing a request for a 
shipment of a machine on approval twice on one sheet of 
paper and a third time on a separate sheet of paper, pro¬ 
viding for the payment of the first installment of $7.50. 
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Argument. 

/ 

It is settled law that if a person cannot read the lan¬ 
guage in which a contract is written, it is as much his 
duty to procure some person to read and explain it to 
him before he signs it as it would be to read it before he 
signed if he were able to do so, and his failure to obtain 
a reading and explanation of it is such gross negligence as 
will estop him from avoiding it on the ground that he was 

r 

ignorant of its contents. 

9 Cyc., Page 390. 

In the case of Chicago, St. P., M. & O. Ry. Co., vs. 
Belliwith, 83 Federal, 437, the law is stated in the exact 
language above quoted from 9 Cyc., 390. That case was 
decided by the Circuit Court of Appeals for the Eighth 
Circuit, and the opinion was delivered by Circuit Judge 
Sanborn and was concurred in by Justice Brewer sitting 
as a Circuit Judge, and Circuit Judge Thayer. The 
Court also said: 

“A written instrument cannot be avoided for 
fraud or mistake unless the evidence of the fraud 
or mistake is clear, unequivocal, and convincing.” 

83 Fed. 440. 

% 

The affidavit of defense in the case now at bar is not 
“clear, unequivocal and convincing. ’ The affiant states 
that “not having been made, familiar with the contents 
of the same (he) signed said paper.” He does not say 
that he made any effort to have the paper read to him or 
that he did not have opportunity to read it or to have it 
read. He makes absolutely no reference to the separate 
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note given by him for the sum of $7.50, in lieu of the 
cash payment of $7.50 called for by the contract and 
note proper, and which is fully set forth in the plaintiff s 
affidavit of merit, and which under the 73d Rule he was 

obliged to answer. 

The fact is he could not answer without either denying 
that he signed it or admitting that he had made a pay¬ 
ment down, for this separate note had the same legal 
effect as if he had handed to the plaintiff’s agent $7.50 

in cash. 

The contention of the appellant that he thought the 
paper he was signing was only an authorization to send 
the scale on approval, necessarily falls to the ground in 
view of the signing and delivery of the separate note for 
$7.50. The two conditions are absolutely inconsis¬ 
tent. 

If a person enters into a contract with another, be¬ 
tween whom and himself no relation of especial trust or 
confidence exists, and it is reduced to writing by such 
other person, and the means of a knowledge of the terms 
of a writing are equally open to both, and he signs it 
without reading, or having it read by some one for him, 
he cannot avoid a liability created by the writing, even if 
its terms differ from the contract as agreed on verbally. 
The fact that he is illiterate does not change the rule. 

Hawkins vs. Hawkins, ct al., 50 Cal., 558. 

An answer to a complaint in an action on a promissory 
note, alleging that defendant could not read, and that the 
payee undertook to read the instrument for him, and 
read same as if it contained a clause making the payment 
thereof conditional, but failed to read that it was pay¬ 
able ip bank, and provided for the payment of interest 
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from date, is not sufficient as an answer of non est fac¬ 
tum where it was not averred that a disinterested person 
could not be found to read the instrument for him. 

Lindley vs. Hoffman, 22 Ind. App., 237. 

% 

A case upon which the appellant seems to rely is that 
of American Fine Art Company vs. Reeves Pulley Co., 
127 Fed., 808. That case is quite different from the one 
at bar. There the contract was fraudulent on its face, 
the plaintiff’s agent who obtained the contract inducing 
the defendant to sign a paper which was in effect an or¬ 
der for enough supplies of one kind to meet the defend¬ 
ant’s needs for fifty years, and enough supplies of an¬ 
other kind to meet defendant’s needs for one hundred 
years, and he accomplished this by the use of stealth and 
gross fraud. 

In the case of Esterly & Son vs. Appelsheimer, 73 Iowa, 
260, relied upon by appellant, the testimony showed that 
the machine in question was delivered upon a complete 
oral contract, and that the alleged written contract never 
became operative. 

The latest case on this subject was decided by the Su¬ 
preme Judicial Court of Massachusetts, September 6, 
1911. In that case it was held that mere ignorance of 
the contents of an instrument which the party voluntarily 
signs is not sufficient ground for setting it aside if ulti¬ 
mately the paper is found to be different from what he 
supposed it to be. In this case the defendant was unable 
to read English. 

Atlas Shoe Co. v. Bloom, 209 Mass., 563-567. 

To the same effect are the following cases: 

Haag v. Burns, 22 S. Dak., 52; 

Lauze v. Insurance Co., 74 N. H., 334. 
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In appellant’s brief reference is made to a number of 
decisions construing the 73rd Rule, all to the general 
effect that a plaintiff’s affidavit of merit is to be strictly 
construed, and a defendant’s affidavit of defense to be 
construed liberally. We have no criticism to make of that 
doctrine, but refer to the following extract from one of 
these decisions : 

“* * * The affidavit is not a substitute for 

pleading or special pleading. It need not be drawn 
with so much nicety to meet every objection that 
might be urged; but at the same time it must al¬ 
lege facts which will constitute a substantial de¬ 
fense with reasonable distinctness and precision. 
Where these are lacking the plaintiff ought not to 
be barred of his right to immediate judgment.” 

Gleason v. Hoke, 5 App. D. C., 7. 

It is respectfully submitted that the failure to answer 
that part of plaintiff’s affidavit which shows a payment 
by separate promissory note o£ the first installment of 
the purchase price, renders the affidavit of defense fatally 
defective. 

II. In concluding their brief, counsel for appellant 
state that the defendant alleges in his affidavit that the 
scale for which judgment was granted was returned to 
the plaintiff, and by it accepted, and hence plaintiff should 
not have been given judgment for something it took 
back. This is an erroneous statement, and it is difficult 
to understand how counsel for appellant could make such 
an error. 

The only allegation on this point in the affidavit of de¬ 
fense is in the following words: 


“As soon as the scale was delivered he declined 




to accept it and returned it to the plaintiff, who, 
according to his best information, is now holding 
said scale/’ 

# 

These words do not constitute an allegation that the 
plaintiff “accepted” the return of the scale. 

Counsel for appellant further say that “it is not con¬ 
tended by appellee nor does it appear from the pleadings 
anywhere that it accepted appellant’s order for the scale 
or the offer to purchase one * * * prior to defend¬ 
ant’s letter countermanding same * * The con¬ 

tract of purchase was accepted by plaintiff's agent upon 
the spot when the same was signed and delivered and the 
down payment was covered by the separate promissory 
note made and delivered by the defendant to plaintiff’s 
agent. 

It is submitted that the action of the lower Court in 
this case is without error and should be affirmed. 

Respectfully submitted, 

E. F. Colladay, 

Soterios Nicholson, 
Attorneys for Appellee. 





